sheet
the

News, Views & Culture of the Eastern Sierra

Yet another Aguirre male surrounded by babes

FREE

Saturday, April 19, 2008

Vol. 6, No. 16

IN
DELIBERATIONS
IS LESS MORE? JURY
Judge’s instruction puts Town in jeopardy

Intrawest pushes Rodeo Grounds ...
without commercial interruption
By Du b l i n o

Y

et another workshop
on Intrawest’s Rodeo
Grounds proposal was
held Wednesday night at the
June Lake Fire Station.
Intrawest staffers described changes that have
been made to the proposal
based upon community
input.
The revised proposal
features 781 total units
(including 72 affordable),
down from 850. This allowed
Intrawest to reduce the overall mass of the resort core by
some 25-30%, eliminating
one of the taller buildings
and lowering some other
building heights. Architects
also moved a road back away
from a prominent ridgeline
to allow for friendlier views.
They made changes to the
circulation element, and said
they were de-emphasizing
the commercial retail aspect
of the project in order to preserve the economics of the
current June Village.
Intrawest reps discussed
the economic benefits the
project will bring the county
in the form of T.O.T. (Transient Occupancy Tax). They
also discussed the creation
of places for people to congregate.
It all appeared rather concessionary, but at the end of
the spiel, it turns out this is

Intentional
grounding?

still June.
Ron Black of the Double
Eagle asked why Intrawest
continues to insist on deemphasizing commercial
retail at the Rodeo Grounds
when people in the

see RODEO, page 6

T

he jury began deliberations Thursday in
the trial pitting Mammoth Lakes Land Acquisition
(MLLA) against the Town of
Mammoth Lakes.
MLLA, better known as the
Hot Creek Developers, seek
somewhere in the range of
$37-$48 million.
Hot Creek sued the Town of
Mammoth for alleged breach

of a 1997 Development Agreement (DA) which granted Hot
Creek an option to purchase
25 acres at Mammoth/Yosemite Airport for the purpose of
building 250 condominium
units.
The case boils down to a few
critical matters.
First, whether or not the
Town had the right to option
the property. In 1997, the
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Fiona Godoy, Chloe Qualls and Katie Wilson at Mammoth Creek Park on Thursday.
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Town had already entered
into a “grant assurance”
contract with the FAA that
acknowledged it could not
sell airport property without
FAA approval. The Town then
signed a DA with Hot Creek
that included the option.
The Town maintains that
the DA was governed by FAA
rules and regulations, which
meant the FAA would have to
approve the option at some
point before 2027 and that it
was working on making that
happen.
The plaintiffs disagree, saying the Town had entered into
conflicting contracts, and they
would have never agreed to
the DA had they known the
option was not guaranteed.
During jury instructions,
the Judge reportedly told the
jurors that the DA and the
grant assurance contracts
were indeed two separate
matters, a finding that does
not bode well for the Town.
The plaintiffs maintain the
Town never issued permits
for the project because it did
not want to jeopardize its
relationship with the FAA, and
chose to breach its contract
with Hot Creek instead.
The Town maintains it has
been working, and continues
to work on making the project
happen despite massive shifts
in FAA staff and policy, but

see TRIAL, page 7
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the plaintiffs have decided to litigate
instead.
Regardless of the outcome of the
trial, the DA will remain in place and
Hot Creek will have the right to continue to pursue their project.

Just the Fax, Bill
What The Sheet feels was the most
crucial testimony was delivered on the
trial’s third day, April 10th, by Airport
Manager Bill Manning.
After the Development Agreement
between Hot Creek and the Town had
been negotiated, but before it had
been officially adopted by Council,
Manning received a fax from Joseph
Rodriguez at the FAA.
In this fax, Rodriguez outlined
several concerns the FAA had with the
Development Agreement.
Manning testified that he showed
the fax to Hot Creek’s Terry Ballas.
However, he never showed it to his
superiors within the Town offices,
never showed it to Attorney Jim Reed,
who had been hired by the Town to
negotiate and write the Development
Agreement, and never showed it to any
members of Town Council.
In fact, Jim Reed said he never knew
about the “Rodriguez notes” until the

time of his deposition, July, 2007.
“When I saw that [fax] at the deposition, I was blown away,” said Reed in
a phone interview Wednesday. “If I’d
seen it [in 1997], it would’ve raised red
flags ... and stopped the process.”
As former Mayor Kathy Cage
observed, also via telephone, government is supposed to be regulatory.
When you start getting into “partnerships,” you lose the regulatory nature
of the relationship.
And with Ballas and Manning, the
“partners” had become “brothers,” as
Ballas said in court.
So Manning showed Ballas the fax
and said they both discussed the
option problem, the option problem
being that Rodriguez did not support
the Town selling off any airport property and did not support residential
development at the airport.
Manning and Ballas agreed that with
thirty years (the option to purchase
did not kick in until 2027), they would
“figure it out.”
When asked why he did not reply to
Rodriguez’s correspondence, Manning
said the informal handwritten notes
on the fax did not constitute an official
correspondence in his mind and did
not warrant an official response.
In his testimony, Ballas denied Man-

ning had ever shown him the Rodriguez fax.

Taken in context ...
But say, for the purpose of argument, that Ballas did indeed see the
fax. Wouldn’t the threat of FAA intervention be enough for him to walk
away?
After all, Ballas testified that he
threatened to walk away on four or five
occasions during the DA negotiations,
though Kathy Cage referred to these
constant threats as nothing more than
a negotiating ploy.
Well, here are a few reasons why he
may not have wanted to walk away.
First, despite Ballas’ contention that
he was just a self-made man from
Fullerton who never went to college
and liked to operate on a handshake
and insisted he negotiated the DA by
himself without the help of a lawyer,
Jim Reed, for one, doesn’t buy the
bumpkin routine.
“This guy wordsmithed that DA
to death,” said Reed, “and I would
suspect he was advised by counsel. He
was too good a businessman not to
be.”
And what Ballas had spent close to
a year negotiating was a pretty damn
good deal for himself.
The option price he’d agreed upon
for the purchase of 25 acres of airport
property was equal to $50 per month
per unit constructed times ten.
In other words, if he’d built the
250 units on the property as outlined in the agreement, the purchase
price would have been $1.5 million,
adjusted upwards by the CPI (Consumer Price Index) until the option
ultimately came due in 2027.
In other words, figuring a threephase, seven-year construction cycle,
the land would cost $1.5 millon in
2004 dollars
$60,000/acre. Not bad.
But obviously, 1997 was a different
era. Kathy Cage characterized Stapp
and other Councilmembers’ thought
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process at the time regarding the airport as something along the lines of:
“Whatever we do, we don’t want it to
be a drain on the budget.”
Ballas, therefore, appeared like a
convenient solution. Really, the only
solution.
And of course, even though the land
was essentially a giveaway, the agreement held out hope of that Holy Grail
of municipal financing - T.O.T.

Valuation
During Days 5-7 of the trial, each
side called an expert witness in an
attempt to determine the value of the
land option and development rights.
The Plaintiffs called upon Maurice
Robinson, an accomplished real estate
appraiser and consultant whose career
highlights include a “top gun” award
at a National Assn. of Real Estate Consultants conference.
He won the award for his appraisal
of ... the Grand Canyon.
Robinson declared that the value
of the option and development rights
in 2004 was worth between $37-$48
million.
He believed this calculation to be
conservative, discounting the price
30% from what properties were fetching in the Village.
However, he did assume a branded
hotel partner. He also assumed getting
more than $600/foot and selling 1/4
fractions of one-bedroom units for
$185,000.
He also assumed 60% occupancy
and $175/night average rentals.
*Let us pause here to howl in laughter.
The defense countered by pointing
to two other fractional developments
(Tallus, 80|50) built in more desirable locations which have either gone
bankrupt or had their original sales
schedules seriously altered by the
downturn in the economy.

see TRIAL, page 8
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Defense calls a Morone
In contrast to Robinson, the defense
looked like it got its witness from
Experts ‘R Us.
Some morone-ic testimony:
Under cross-examination, he was
asked if he usually writes reports to
support his assessments. Morone’s
reply: “As few as I can.”
Morone admitted that he did no
further investigation beyond the
material the Town provided to make
his assessment.
Morone repeatedly maintained that
financing for such a development
would be difficult to obtain because
the project was so “risky.”
Risks for Morone included the site
(not within town limits), involvement
of the FAA, scrutiny of the Sierra Club
and general marketability. Who wants
to invest in a fractional property a
stone’s throw from both an airport
and a major highway?
He was then led into a trap.
He was asked if he knew anything
about Raleigh Enterprises. He said,
of course, Raleigh is a very large real
estate firm based in Los Angeles.
He was asked if Raleigh’s involvement in the project would affect his
assessment of the ability of develop-

ers to obtain financing.
After a considerable pause, Morone
apparently remembered which side
he was on and said no.
Mark Rosenthal of Raleigh Enterprises is a Hot Creek investor.
Then it got worse.
Morone was then asked if he had
any supporting documents for his
position. He said no. Did he prepare
a detailed analysis? No. Did he know
how many pilots lived within a 300mile radius? No.
*One of the plaintiff’s key arguments is that the Hot Creek project
would have great appeal to pilots, and
Hot Creek’s success at selling hangar
space (at $200,000 and up) indicated
the affluence of this market segment.

The Town tries to wriggle free
The Town’s principal defense is that
it acted in good faith and supported
the project despite interference from
the FAA.
And once Town Manager Robert
Clark came on board, he did his absolute damnedest to clean up this mess.
He recognized Hot Creek’s rights
to develop the property and he also
recognized the option as a material
consideration.

The MHS spring musical “Into The Woods” opens Thursday.
Therefore, he tried to come up with
other solutions. He offered Hot Creek
a density bonus in lieu of the option.
He offered a buyout of the option. He
also talked with Council about ways
the Town could unilaterally eliminate
the option. In short, he knew the
option was a problem and tried to
remove it.
Hot Creek would have none of it.
The reason the development rights
are worth $40 million is because
at the end of the lease in 2052, the
250 condo units would be privately
owned. Why build condo units that
would be located on leased land and
eventually revert back to Town ownership? Who would buy such property?
It’s nothing more than a long-term
rental.
In reference to Clark’s testimony,
Hot Creek investor Jay Becker leaned
over and whispered in Dublino’s ear,
“Did that bend the needle on your
bullshit meter?”
Hot Creek spent a lot of time
attempting to debunk Town claims
that it acted in good faith to carry out
the agreement. Several staffers were
grilled, including Deputy Town Manager Karen Johnston, who probably
wishes she weren’t as thorough and
didn’t take and keep good notes. After
the cross-examination she endured,
it would come as no surprise if she
invested in a paper-shredder.
it was Johnston’s notes of a June 28,
2004 meeting with the FAA (Federal
Aviation Administration) that drew
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the keen interest of plaintiff’s attorneys.
Her notes included such phrases as
“FAA will get murdered if it is likely
to happen,” “Why should FAA spend
time on a project that won’t happen?”
“When would Hot Creek become a
reality? Maybe never.”
Plaintiffs also questioned her about
a private conversation with MMSA
CEO Rusty Gregory, who had just had
a meeting with the FAA’s Kate Lang
in Washington, D.C. Gregory told
Johnston the Town “had to choose”
between Hot Creek and an airport
expansion project.
Terry Ballas also said he was told
by Bill Manning that during the same
meeting, Charlie Long (who had
served as an Interim Town Manager)
asked the FAA to “help us get rid of
Hot Creek.”
Long and other Town representatives present at the meeting deny this
was ever said.
A key witness for Hot Creek was a
man named Richard Simon, who was
a trial lawyer and FAA expert who represents several airports such as Logan
Int’l in Boston, Reno-Tahoe and Long
Beach.
Simon believed the Town had
entered into two inconsistent agreements, and opined that the “Town
may not invoke grant assurance
issues ... as an excuse to further delay,
or revise, the Hot Creek project.”
Clearly, Simon swayed the Judge
with his testimony.
Joseph Del Dalzo, another expert
witness, 36-year FAA employee and
former Acting Administrator of the
FAA, agreed.
Del Dalzo said the Town had financial recourse to buy its way out of
any FAA grant assurances. It could
also facilitate a land trade to solve the
problem.

